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Most of the things worth doing in the world had been
declared impossible before they were done.



DECISION No A2
of 12 June 2009

concerning the interpretation of Article 12 of Regulation (EC) No 883/2004 of the European Parliament and
of the Council on the legislation applicable to posted workers and self-employed workers temporarily
working outside the competent State

(Text of relevance to the EEA and to the EC/Switzerland Agreement)
2010/C 106/02
THE ADMINISTRATIVE COMMISSION FOR THE COORDINATION OF SOCIAL SECURITY SYSTEMS,

Having regard to Article 72(a) of Regulation (EC) No 883/2004 of the European Parliament and of the Council of
29 April 2004 on the coordination of social security systems, under which the Administrative Commission is
responsible for dealing with all administrative questions or questions of interpretation arising from the provisions
of Regulation (EC) No 883/2004 and Regulation (EC) No 987/2009 of the European Parliament and of the Council
of 16 September 2009 laying down the procedure for implementing Regulation (EC) No 883/2004 on the
coordination of social security systems,

Having regard to Article 12 of Regulation (EC) No 883/2004,
Having regard to Articles 5, 6 and 14 to 21 of Regulation (EC) No 987/2009,
Whereas:

(1)The provisions of Article 12 of Regulation (EC) No 883/2004, which provide for an exception to the general
rule laid down in Article 11(3)(a) of the said Regulation, aim in particular to facilitate the freedom to provide
services for the benefit of employers which post workers to Member States other than that in which they are
established, as well as the freedom of workers to move to other Member States. These provisions also aim at
overcoming the obstacles likely to impede freedom of movement of workers and at encouraging economic
interpenetration whilst avoiding administrative complications, especially for workers and undertakings.

(2) The purpose of these provisions is thus to avoid, for workers, employers and social security institutions, the
administrative complications which would result from the application of the general rule laid down in Article
11(3)(a) of the said Regulation where the period of employment is of short duration in a Member State other
than the State in which the undertaking has its registered office or a place of business or the State in which the
self-employed person normally pursues his activity.

(3) To this end, the first decisive condition for the application of Article 12(1) of the said Regulation is the
existence of a direct relationship between the employer and the worker it engages.

(4)The protection of the worker and the legal security to which he and the institution with which he is insured
are entitled require full guarantees that the direct relationship be maintained throughout the period of posting.

(5) The second decisive condition for application of Article 12(1) of the said Regulation is the existence of ties
between the employer and the Member State in which it is established. The possibility of posting should
therefore be confined solely to undertakings normally carrying on their business in the territory of the Member
State whose legislation remains applicable to the posted worker; assuming therefore that the above provisions
apply only to undertakings which ordinarily perform substantial activities in the territory of the Member State in
which they are established.

(6) Indicative periods for employed persons and self- employed persons should be specified without prejudice to
a case-by-case evaluation.

(7) There can no longer be any guarantee of maintaining the direct relationship if the posted worker is made
available to a third undertaking.



(8)Itis necessary to be able to carry out, throughout the period of posting, all the checks, in particular with regard
to the payment of contributions and the maintenance of the direct relationship, required to prevent wrongful
use of the abovementioned provisions, and to ensure that administrative bodies, employers and workers are
suitably informed.

(9) The worker and the employer must be duly informed of the conditions under which the posted worker is
allowed to remain subject to the legislation of the country from which he has been posted.

(10) The situation of undertakings and workers should be assessed and monitored by the competent institutions
with the appropriate guarantees so as not to impede the freedom to provide services and the freedom of
movement of workers.

(11) The principle of sincere cooperation, laid down in Article 10 of the Treaty, places a number of obligations on
the competent institutions for the purpose of implementing Article 12 of Regulation (EC) No 883/2004.Acting in
accordance with the conditions laid down in Article 71(2) of Regulation (EC) No 883/2004,

HAS DECIDED AS FOLLOWS:

1. The provisions of Article 12(1) of Regulation (EC) No 883/2004 shall apply to a worker subject to the legislation
of a Member State (sending State) by virtue of the pursuit of an activity in the employ of an employer and who
is sent by that employer to another Member State (State of employment) in order to perform work there for that
employer.

The work shall be regarded as being performed for the employer of the sending State if it has been established
that this work is being performed for that employer and that there continues to exist a direct relationship
between the worker and the employer that posted him.

In order to establish whether such a direct relationship continues to exist, assuming therefore that the worker
continues to be under the authority of the employer which posted him, a number of elements have to be taken
into account, including responsibility for recruitment, employment contract, remuneration (without prejudice to
possible agreements between the employer in the sending State and the undertaking in the State of employment
on the payment to the workers), dismissal, and the authority to determine the nature of the work.

For the application of Article 14(1) of Regulation (EC) No 987/2009, as an indication, having been subject to the
legislation of the Member State in which the employer is established for at least one month can be considered
as meeting the requirement referred to by the words ‘immediately before the start of his employment’. Shorter
periods would require a case-by-case evaluation taking account of all the other factors involved.

In order, where necessary and in cases of doubt, to determine whether an employer ordinarily performs
substantial activities in the territory of the Member State in which he/she is established, the competent
institution in the latter is required to examine all the criteria characterising the activities carried on by that
employer, including the place where the undertaking has its registered office and administration, the number of
administrative staff working in the Member State in which it is established and in the other Member State, the
place where posted workers are recruited and the place where the majority of contracts with clients are
concluded, the law applicable to the contracts concluded by the undertaking with its workers, on the one hand,
and with its clients, on the other hand, the turnover during an appropriately typical period in each Member State
concerned and the number of contracts performed in the sending State. This is not an exhaustive list, as the
criteria should be adapted to each specific case and take account of the nature of the activities carried out by
the undertaking in the State in which it is established.

2. For the application of Article 14(3) of Regulation (EC) No 987/2009, the fulfilment of the requirements in the
Member State where the person is established is assessed on criteria such as having use of office space, paying
taxes, having a professional card and a VAT number or being registered with chambers of commerce or
professional bodies. As an indication, pursuing one’s activity for at least two months can be considered as
meeting the requirement referred to by the words ‘for some time before the date when he wishes to take
advantage of the provisions of that Article’. Shorter periods would require a case-by-case evaluation taking
account of all the other factors involved.



3.

(a) Pursuant to the provisions of paragraph 1 of this Decision, Article 12(1) of Regulation (EC) No 883/2004 shall
continue to apply for posting of staff if the worker, posted by an undertaking in the sending State to an
undertaking in the State of employment, is also posted to one or more other undertakings in the same State of
employment, in so far as, however, as the worker continues to carry out his work for the undertaking which
posted him. This may be the case, in particular, if the undertaking posted the worker to a Member State in order
to perform work there successively or simultaneously in two or more undertakings situated in the same Member
State. The essential and decisive element is that the work continues to be carried out on behalf of the posting
undertaking.

Posting to different Member States which immediately follow each other shall in each case give rise to a new
posting within the meaning of Article 12(1) of Regulation (EC) No 883/2004.

(b) Brief interruption of the worker’s activities with the undertaking in the State of employment, whatever the
reason (holidays, iliness, training at the posting undertaking ...), shall not constitute an interruption of the posting
period within the meaning of Article 12(1) of Regulation (EC) No 883/2004.

(c) Once a worker has ended a period of posting, no fresh period of posting for the same worker, the same
undertakings and the same Member State can be authorised until at least two months have elapsed from the
date of expiry of the previous posting period. Derogation from this principle is, however, permissible in specific
circumstances.

4. The provisions of Article 12(1) of Regulation (EC) No 883/2004 shall not apply or shall cease to apply in
particular:

(a) if the undertaking to which the worker has been posted places him at the disposal of another undertaking in
the Member State in which it is situated;

(b) if the worker posted to a Member State is placed at the disposal of an undertaking situated in another
Member State;

(c) if the worker is recruited in a Member State in order to be sent by an undertaking situated in a second Member
State to an undertaking in a third Member State.

5.

(a) The competent institution of the Member State to whose legislation the person concerned remains subject
pursuant to Article 12(1) of Regulation (EC) No 883/2004, in the cases provided for by this Decision, shall duly
inform the employer and the worker concerned of the conditions under which the posted worker may continue
to be subject to its legislation. The employer shall thus be informed of the possibility of checks throughout the
period of posting so as to ascertain that this period has not come to an end. Such checks may relate, in particular,
to the payment of contributions and to the maintenance of the direct relationship.

The competent institution of the Member State in which the person concerned is established, to whose
legislation the self-employed person remains subject pursuant to Article 12(2) of Regulation (EC) No 883/2004,
shall duly inform him of the conditions under which he may continue to be subject to its legislation. The person
concerned shall thus be informed of the possibility of checks throughout the period during which he pursues a
temporary activity in the State in which he is active, so as to ascertain that the conditions applying to that activity
have not changed. Such checks may relate, in particular, to the payment of contributions and the maintenance
of the infrastructure needed to pursue his activity in the State in which he is established.

(b) Moreover, the posted worker and his employer shall inform the competent institution of the sending State
of any change occurring during the period of posting, in particular:

- if the posting applied for has in the end not taken place,

- if the activity is interrupted in a case other than that provided for in paragraph 3(b) of this Decision,



- if the posted worker has been assigned by his employer to another undertaking in the sending State, in
particular in the event of merger or transfer of an undertaking.

(c) The competent institution of the sending State shall, where appropriate and upon request, provide the insti-
tution of the State of employment with the information referred to in subparagraph (b).

(d) The competent institutions of the sending State and of the State of employment shall cooperate in carrying
out the abovementioned checks and where there is any doubt concerning the applicability of Article 12 of
Regulation (EC) No 883/2004.

6. The competent institutions shall assess and monitor the situations covered by Article 12 of Regulation (EC) No
883/2004 and provide employers and workers with all appropriate guarantees so as not to impede the freedom
to provide services and the freedom of movement of workers. In particular, the criteria used for assessing
whether an employer normally carries out its activities in the territory of a State, whether a direct relationship
exists between the undertaking and the worker, or whether a self-employed worker maintains the infrastructure
needed to pursue his activity in a State, must be applied consistently and evenly in the same or similar situations.

7. The Administrative Commission shall encourage cooperation between the competent authorities in the
Member States for the purpose of implementing Article 12 of Regulation (EC) No 883/2004 and shall facilitate
follow-up work and the exchange of information, experience and good practice when fixing and grading the
criteria for assessing the situations of undertakings and workers, and in connection with the control measures
put in place. To this end, it shall draw up in stages, for the benefit of administrative authorities, undertakings and
workers, a guide of good practice concerning the posting of workers and the pursuit by self-employed workers
of a secondary activity outside the State in which they are established.

8. This Decision shall be published in the Official Journal of the European Union. It shall apply from the date of
entry into force of Regulation (EC) No 987/2009.
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Kadry | place dia firm delegujacych ELYSIUM.

ELYSIUM zapewnia fimom delegujacym pelne wsparcie w zakresie prawidlowego
naliczania ptac dla pracownikow, zlecenicbiorcow i pracownikow tymczasowych
delegowanych za granice.

v ELYSIUM — to jedyny system ptacowy uwzgledniajgcy zmiany w przepisach o
delegowaniu

¢ ELYSIUM umotziiwia firmie samodzielne i elastyczne dopasowanie Zasad
wyliczen oraz dokumentow generowanych przez system ptacowy
ELYSIUM liczy ptace zgodnie z przepisami polskimi oraz zgodnie z przepisami
wszystkich panstw cztonkowskich UE
ELYSIUM pozwala na elastycznosc w konfigurowaniu zasad rozliczania ptac
na nowych rynkach z uwzglednieniem réznych skiadnikdw wynagrodzen
ELYSIUM generuje dokumenty miesieczne we wszystkich jezykach UE i
zgodnie z przepisami wszystkich pansiw cztonkowskich UE
ELYSIUM zawiera rozne moduly optymalizacyjne zgodne z regulacjami
panstw przyjmujgcych
ELYSIUM dostosowany jest do nowych przepisow o delegowaniu, kiore
weszhy w Zycie w 2020 .
ELYSIUM nalicza ptace uwzgledniajac wszystkie skladniki wynagrodzen i
dodatki obowigzujgce w panstwach, do kidrych delegowani sa pracownicy
ELYSIUM jako jedyny system ptamwy W Eumpie im:zysta z permanenmegﬂ
wsparcia Kancelarii Brighton&Wood: woww BrightonWood ¢
Dokumentacje oraz pelng Gbshjgg uzyik::rwruknw EL‘:"SIUM w postepowaniach
kontrolnych w Europie zapewnia Kancelana Brighton&Wood:
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KANCELARIA BRIGHTON&WOOD zapewnia firnom delegujacym:

legalne i zyskowne modele delegowania za granice,

optymalizacje kosziow zwigzanych z delegowaniem,

sprawdzong w wielu postepowaniach kontrolnych i sgdowych dokumentacije
dla pracownikdw, zleceniobiorcow i pracownikow tymczasowych
delegowanych za granice,

dokumentacje kontraktowa,

konsultacjie na temat prawidiowego | zyskownego delegowania pracownikow
Za granice,

dostep do wiedzy na temat regulacji w panstwach, do ktorych delegowani sg
pracownicy,

dostep do regulaciji parnistw przyjmujacych w zakresie stawek minimalnych,
czasu pracy, dodatkow i innych przepisow, do ktorych stosowania zobligowani
53 polscy przedsiebiorcy,

audyty dia firm delegujgcych w zakresie prawidiowosci i optacalnosci
delegowania,

audyty dia kontrahentow n/t poprawnosci delegowania przez polska firme,
certyfikacje w zakresie zgodnosci z normg |CBE-2020 [Cross-Border
Employment] Construction, Infrastructure & Energy|
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